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Sessions Case No. 45 of 2017 

16-06-2017.  Accused Sri Sudarson Johori and Sri Umesh Barman are present. 

  Today, the case is posted for order.  

  Learned counsel for the accused submitted that as the accused 

persons are forest personnel, covered under section 20(4) of the Assam 

Forest Protection Force Act, 1986 (A.F.P.F. Act), hence no charge can be 

framed against the accused persons under law and equity. Both the accused 

persons are forest personnel discharging their duties with utmost sincerely 

and honestly. The accused No.1 Sri Sudarson Johori was a Forest Ranger and 

the accused No. 2 Sri Umesh Barman was a Lens Nayak at the relevant time 

of the alleged incident and both were posted at Kalamati Forest Range, 

Sonai Rupai Sanctuary, Dist. Sonitpur, Assam. After the alleged incident on 

01-05-2014 though the present accused persons were arrested by Missamari 

Police in connection with the above case but on their production before the 

learned Judicial Magistrate, 1st class, Sonitpur at Tezpur, they were 

immediately released by the learned Magistrate on the same day as the 

accused persons being Forest personnel enjoys certain immunity under 

Assam Forest Protection Force Act, 1986. Section 20(4) of the said Act 

provides that for prosecution of any Officer or Member of the Force sanction 

as required under section 197 of the Code of Criminal Procedure, 1973 will 

be necessary. Further, the Government of Assam vide Notification No. FRW-

22/2009/5 dated Dispur the 14th July, 2010 has clearly stated that the 

provisions as envisaged in Sub-Section (2) of section 197 Cr.P.C. shall apply 

to all Forest Officers including Forest Guard, Foresters, Forest Ranger, etc. 

and whenever firing is resorted to by any Personnel mentioned in Clause 

(a) of the notification, each such incident shall be enquired into by an 

Executive magistrate of the locality and any proceeding including institution 

of a criminal case of any nature or effecting an arrest can be initiated by 

police, only if, it is held as a result of the Magisterial Enquiry that use of 

firearms has been unnecessary unwarranted and excessive and such report 

has been examined and accepted by the Government.  

 

  It is also submitted that the after the alleged incident though 
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Magisterial Enquiry was conducted by the learned Additional Deputy 

Commissioner (ADM), Sonitpur but the said report was not examined and 

accepted by the Government. Hence before acceptance of the said 

Magisterial Enquiry Report by the Government, the police have no power and 

authority to investigate the case. Therefore, the investigation of the instant 

case by police of Missamari Police Station and subsequent filing of Charge 

Sheet by the Investigating Officer is against the provisions of law. Hence, in 

absence of any specific Order or Sanction from the Govt. in this regard, no 

prosecution can be launched and as such no charges can also be framed 

against the accused persons.  

  Besides that, it is seen that the learned District Magistrate, Sonitpur 

at Tezpur, in exercise of the power conferred u/s 39 of the Arms Act, 1959, 

by his order dated 24-08-2015 in Memo No. SMJ 02/2015/ dated 24-08-2015 

has accorded sanction to prosecute the Accused Persons u/s 27(2) of Arms 

Act only without going through the relevant provisions laid down in Section 

20(4) of the Assam Forest Protection Force Act, 1986. Moreover, in the 

instant case is not a case which can be initiated under the provisions of the 

Arms Act only. Further from the entire case record it does not transpire that 

Government has examined and accepted the Magisterial Enquiry Report and 

accorded sanction for initiation of criminal proceedings against the present 

accused persons. Hence, in absence of any specific sanction from the 

Government, no criminal proceeding should be initiated against the present 

Accused Persons and therefore, the investigation done by the I.O. and 

subsequent filing of Charge sheet against the present accused persons is 

ultra-virus and not tenable in the eye of law.  

  It may also be mentioned here that Assam Human Rights 

Commission, Guwahati took suo-moto cognizance of this instant case by 

registering a case i.e. AHRC Case No. 1030/16/14-15 and issued notice to 

the District Magistrate, Sonitpur at Tezpur for causing Enquiry of the 

incident, and after receipt of Enquiry Report from the Additional District 

Magistrate, Sonitpur, the Assam Human Rights Commission, Guwahati 

issued Show Cause Notice to the present accused persons. But after filing  
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  reply of Show Cause Notice by both the accused persons the Commission 

was satisfied with their reply and closed the case against the accused 

persons. Hence, praying for discharge the accused persons from this instant 

case.  

  On the other hand, learned Addl. Public Prosecutor Mr. K. Adhikary, 

conceded that both the accused persons are Forest Officials that can not be 

doubted. Besides, that there is no sanction under section 197 of the Code of 

Criminal Procedure.  

   Learned Addl. PP also submitted that according to Clause (a) of 

the notification, each such incident shall be enquired into by an Executive 

Magistrate of the locality and any proceeding including institution of a 

criminal case of any nature or effecting an arrest can be initiated by police, 

only if, it is held as a result of the Magisterial Enquiry that use of firearms 

has been unnecessary unwarranted and excessive and such report has been 

examined and accepted by the Government.  

  Learned Addl. PP also submitted that though the sanction was 

obtained u/s 39 of the Arms Act, 1959, but the sanction was accorded 

without discussing the relevant provisions laid down in Section 20(4) of the 

Assam Forest Protection Force Act, 1986. Hence, learned Addl. PP also with a 

view to discharge the accused.  

  I have thoroughly perused the whole case record.  

  It is a fact that the accused persons are protected u/s 20(4) of the 

Assam Forest Protection Force Act, 1986 (A.F.P.F. Act). Besides, no sanction 

was obtained u/s 197 of the Code of Criminal Procedure as both the accused 

persons are public Officer. Besides, there is no enquiry report available in the 

record which was made by an Executive Magistrate of the locality and that 

was examined and accepted by the Government.  

   It is also seen that the learned District Magistrate, Sonitpur at 

Tezpur, in exercise of the power conferred u/s 39 of the Arms Act, 1959, by 

his order dated 24-08-2015 in Memo No. SMJ 02/2015/ dated 24-08-2015 

has accorded sanction to prosecute the Accused Persons u/s 27(2) of Arms  
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  Act only without going through the relevant provisions laid down in Section 

20(4) of the Assam Forest Protection Force Act, 1986. 

  Upon consideration of the record of the case and documents 

submitted therewith and after hearing the submissions of the accused and 

the prosecution in this behalf, I am of the considered opinion that there is no 

sufficient ground for proceeding against the accused persons as such the 

accused persons are discharged.  

  Accordingly, the case is disposed of. 

  Send back the GR Case No. 987/14.   

 

                         (A.K. Borah) 
          Sessions Judge, 
                             Sonitpur, Tezpur. 

 


